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 1.  TIME:  9:00   CASE#: MSC15-00972 
CASE NAME: VAUGHNS VS. MILETTE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DONNA MILETTE 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Donna Milette’s motion for summary judgment or in the 
alternative motion for summary adjudication. Although the Notice references a Memorandum of 
Points and Authorities in support, and although Plaintiffs Thomas Vaughns and Charlotte 
Vaughns appear to have been served with a Memorandum of Points and Authorities, no 
Memorandum in support has been filed with the court. Notably, the motion for summary 
judgment also fails to include a Proof of Service. 
 
The hearing on the motion for summary judgment is continued to March 22, 2017. Defendant 
Donna Milette is directed to file and serve another copy of the Memorandum of Points and 
Authorities in support of her motion for summary judgment or in the alternative motion for 
summary judgment by March 1, 2017. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01227 
CASE NAME: RENO VS. EAST BAY M.U.D. 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Hearing dropped by counsel for EBMUD. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01392 
CASE NAME: LONG VS. BROWN 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY JOHN D. BROWN, DELPHINE HAYNES 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 3/22/17 at 9:00 a.m. in Dept. 9. 
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 4.  TIME:  9:00   CASE#: MSC16-00051 
CASE NAME: BENYAMINI VS. SMILE CARE 
HEARING ON MOTION TO ENTER DEFAULT FOR FAILURE TO PROVIDE PROOF OF 
RECEIPT  /  FILED BY ROBERT BENYAMINI 
* TENTATIVE RULING: * 
 
Motion denied and dropped from calendar.   Plaintiff has failed to provide a proper proof of 
service for either the summons and complaint or the moving papers.  Plaintiff must effect proper 
service of process on Defendant before the Court can consider the motion for default and 
default on the merits.  Service by mail on an out-of-state defendant without complying with 
service statutes does not constitute valid service. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00235 
CASE NAME: DOMINGUEZ VS. TOWNSEND 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT ARBITRATOR 
FILED BY CHRISTIAN DOMINGUEZ 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel for moving party. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00875 
CASE NAME: CAL COMMUNICATION VS. A-TECH 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY A-TECH ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
 A-Tech Electric, Inc.’s motion to set aside the default and default judgment under CCP 
Section 473(b) is denied.   Unless the application is accompanied by an “attorney affidavit of 
fault,” relief from default and default judgment is discretionary and must be based on a showing 
of “mistake, inadvertence, surprise or excusable neglect.”  See CCP Section 473(b); Lorenz v. 
Commercial Acceptance Insurance Co. (1995) 40 Cal.App.4th 981, 989.  The party moving for 
relief on the basis of “mistake, inadvertence, surprise or excusable neglect” must show specific 
facts demonstrating one of these conditions was met.  See Hopkins & Carley v. Gens (2011) 
200 Cal.App.4th 1401, 1410. 

 Defendant appears to be arguing “excusable neglect” or “mistake.”  “Excusable neglect,” 
within the meaning of CCP Section 473(b), is that neglect which might have been the act of a 
reasonably prudent person under the same circumstances.  See Karlein v. Karlein (1951) 103 
Cal.App.2d 496, 498; Hodge Sheet Metal Products v. Palm Springs Riviera Hotel (1961) 189 
Cal.App.2d 653, 657.     

 In Karlein, supra, 103 Cal.App.2d at 496, an interlocutory judgment of divorce was 
entered on defendant husband's default.  Defendant moved to set aside the default and 
judgment, alleging that he was unfamiliar with legal procedure, had difficulty with the English 
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language, was not represented by counsel, and, at the time of the default hearing, had been in 
custody in the psychopathic ward of the county hospital, which plaintiff had known.  The trial 
court denied the motion. 

 The Court of Appeal reversed, finding that, on the facts of the case, defendant should 
have had an opportunity to defend himself.  The Court noted that neither party should be 
deprived of a hearing except when guilty of inexcusable neglect, and doubts should be resolved 
in favor of an application to set aside a default judgment.  The Court concluded on the basis of 
the evidence before it that defendant was in a disturbed mental state at the relevant time.  Id. at 
498.  The court acknowledged that, as a general rule, reviewing courts will uphold the discretion 
of a trial court in granting or denying relief under CCP Section 473, but asserted that a reviewing 
court considers an appeal from an order denying relief more readily than one granting relief.  Id. 
at 498.  The Court concluded that the defendant made a sufficient showing of excusable neglect 
based on his disability, in support of relief under the statute.  Id. at 498-499. 

 A “mistake of fact” occurs when a person understands the facts to be other than they 
are.  See Hodge, supra, 189 Cal.App.2d at 656.  In Hodge, plaintiff filed an action for foreclosure 
of a materialmen’s lien on real property against three named defendants.  The only defendant 
who was served reasonably believed, as a result of a conversation with plaintiff’s attorney, that 
the papers were a lien claim not requiring his immediate attention, and he put them away. When 
plaintiff’s attorney took a default, defendant moved to set it aside on the grounds of mistake, 
inadvertence, surprise, and excusable neglect.  The trial court granted defendant’s motion and 
plaintiff appealed, contending that defendant’s affidavit in support of his motion was insufficient 
to justify granting relief under CCP Section 473.   

 The Court of Appeal affirmed.  The court noted that a party will not be relieved of a 
default unless he or she shows that he or she acted in good faith and that his or her mistake, 
inadvertence, surprise, or neglect was the actual cause of the default and that the policy of the 
courts favors trial on the merits. Id. at 657.  The Court determined that defendant’s affidavit 
supported the trial court’s finding that defendant was, in good faith, mistaken regarding the 
nature of the papers he received; that defendant believed them to be a lien claim; that defendant 
was diligent in seeking relief; and that defendant throughout acted in good faith.  Id. at 657-658.  
The Court concluded that “the weighing of the veracity of the affidavit was in the province of the 
trial court.”  Id. at 658.   

 Chiu’s declaration is insufficient to show either “excusable neglect” or “mistake.”  Chiu 
cites to another case like Karlein, supra, 103 Cal.App.2d at 498-499 about disability, Kesselman 
v. Kesselman (1963) 212 Cal.App.2d 196.  In Kesselman, the Court of Appeal affirmed the trial 
court’s order granting defendant’s motion for relief under CCP Section 473(b) of a default taken 
against him.  The default was in a divorce action and was taken against defendant on the 
ground that due to his strokes, he was not capable of understanding the nature of the legal 
documents served on him.  The Court of Appeal held that the trial court could reasonably 
conclude that the defendant’s physical condition rendered him susceptible to plaintiff’s undue 
influence, resulting in the default; and that the trial court did not abuse its discretion in affording 
defendant relief under the facts.  Id. at 207-208.   

 This case does not concern Chiu’s disability.  It concerns his alleged “limited” ability to 
understand “legal proceedings” due to his primary language being Cantonese Chinese.  See 
Chiu Decl., paragraph 3.  However, the facts do not show that a reasonable person in Chiu’s 
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situation, with his language limitations, would have acted like Chiu and assumed that he did not 
have to appear until the Case Management Conference date.  The summons clearly provides 
the law firm of CCS (Leonidou & Rosin), their address and phone number.  Chiu never called 
CCS or the law firm to ask any questions about what to do with the Complaint.  A reasonable 
person undoubtedly would have done so.  The Summons itself expressly states:  “NOTICE!  
You have been sued.  The court may decide against you without your being heard unless you 
respond within 30 days.  Read the information below.”  It continues: 

 You have 30 CALENDAR DAYS after this summon and legal papers are served on you 
 to file a written response at this court and have a copy served on the plaintiff.   

See Mallory Decl., Exhibit A. 

 There is every reason to believe that Chiu could understand such basic and clear 
English.  After all, he was the Secretary, Chief Financial Officer and President of A-Tech, an 
electrical contractor.  See RJN, Exhibit 1.  His company, A-Tech had entered into a $400,000 
subcontract with the prime contractor, Alpha Bay Builders, to perform work on a public works 
project, known as the Jefferson Elementary School District Fire Alarm System Upgrade.  See 
Declaration of Randall Weber (“Weber Decl.”), paragraphs 1, 2 ad Exhibits A, B.   

 Weber, the President for CCS testified in a declaration that he signed a written 
subcontract agreement with A-Tech, which A-Tech prepared or had prepared.  This document, 
and the mutual obligations it sets out, are certainly as difficult to understand as the “respond in 
30 days” instruction.  See Declaration of Randall Weber (“Weber Decl.”), paragraphs 1, 2 ad 
Exhibit A.  CCS’s President, Weber, also testified that he worked with Chiu in connection with 
the public works project.  He participated in several weekly job status meetings with Chiu and 
the owner of the public work, the Jefferson Elementary School District.  The meetings were 
conducted in English, as were many conversations between Weber and Chiu by phone and in 
person during the course of the project.  At no time, was Chiu unable to understand the nature 
of the communication or respond in conversational English.  See Weber Decl., paragraph 3.   

 Thus, it is quite likely that Chiu could understand the basic “response” obligations to the 
Complaint and certainly had the resources to find out what to do.  After all, Chiu was not the 
only officer of A-Tech.  Henry Lin (“Lin”) was the Chief Executive Officer.  There is no evidence 
submitted as to Lin’s ability to read English or any efforts Chiu made to inform Lin of the lawsuit 
against their mutual company.   

 Plaintiff’s request for judicial notice of Exhibits A through D attached to the Mallory 
declaration is granted.  See Evid. Code Section 452(d).  Exhibit 1 to the request for judicial 
notice is also granted.  See Evid. Code Section 452(c). 
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 7.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ROBB 
FILED BY ANDREW A. BASSAK 
* TENTATIVE RULING: * 
 

Defendant Andrew Bassak’s demurrer to the first amended complaint is overruled. 

Defendants the Hills and Rebecca Bassak filed joinders to Andrew Bassak’s demurrer. 

The Court’s ruling applies equally to all Defendants and the joinders by the Hills and Rebecca 

Bassak are also overruled. Defendants shall file and serve their answers by March 8, 2017. 

Easement 

Central to Defendants’ demurrer is the argument that Plaintiff has failed to allege a public 

easement over Echo Springs Road. Plaintiff argues that he has sufficiently alleged an implied-

in-law public easement.  

An Implied-in-law public easements requires use by the public for at least five years. 

(Union Transp. Co. v. Sacramento County (1954) 42 Cal.2d 235, 240; Gion v. City of Santa 

Cruz (1970) 2 Cal.3d 29, 39.) “If a trial court finds that the public has used land without objection 

or interference for more than five years, it need not make a separate finding of ‘adversity’ to 

support a decision of implied dedication. …. Litigants, therefore, seeking to show that land has 

been dedicated to the public need only produce evidence that persons have used the land as 

they would have used public land. ... If a road is involved, the litigants must show that it was 

used as if it were a public road.” (Gion, supra, 2 Cal.3d at p. 39.) In addition, “[l]itigants seeking 

to establish dedication to the public must also show that various groups of persons have used 

the land.” (Ibid; see also, Aptos Seascape Corp. v. County of Santa Cruz (1982) 138 Cal.App.3d 

484, 500-501.)  

Defendant argues that Plaintiff must allege that the public’s use was substantial. The 

requirement that the use be “substantial” is explained in County of Orange v. Chandler-Sherman 

Corp. (1976) 54 Cal.App.3d 561. There, the court held “that the use must be substantial rather 

than casual and even though the use need not be otherwise adverse to the interests of the 

owner, the scope and continuity of the use must be great enough to clearly indicate to the owner 

that his property is in danger of being dedicated.” (Id. at p. 565.)  

Here, Plaintiff has alleged that Echo Springs Road was used by the public for 57 years. 

(FAC ¶ 8.) Plaintiff also alleged that the general public used this road for ingress and egress to 

travel to and from properties located on Echo Springs Road, Shangri La Road and Silver Dell 

Road and also to travel to Briones Regional Park. (FAC ¶ 8.) Plaintiff specifically alleged that 

persons using Echo Spring Road included properties owners and their guests, but also 

members of the public generally without any ownership interest in the immediate properties. 

(FAC ¶ 8.) Finally, Plaintiff alleged that “the general public utilized Echo Springs Road, as they 
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would any other public road, with full knowledge of the owners on the road, without asking for or 

receiving permission to do so, and without objection or restrain by anyone.” (FAC ¶ 8.) 

The Court finds that Plaintiff’s allegations are sufficient to allege an implied-in-law public 

easement. Plaintiff has alleged use of 57 years, which is significantly more than 5 years. Plaintiff 

has alleged that the general public used the road as a road and that various groups of persons 

used the road. Thus, these allegations show a nature and duration of use sufficient to support a 

claim of an implied easement. In addition, the allegations are sufficient to show “substantial” use 

that would put the property owners on notice of the potential of the land being dedicated for an 

implied easement.  

Defendants also argue that these allegations regarding a public easement are uncertain, 

however, the Court disagrees. The allegations are sufficiently clear and not uncertain.  

Defendants make several new arguments in their reply papers. However, the Court does 

not consider arguments first made in reply.  

Therefore, the Court finds that Plaintiff has alleged an implied-in-law public easement.  

Indispensable Parties 

Defendants other main argument is that Plaintiff must name all property owners along 

Echo Springs Road and also the owners along Shangri La Road because these owners are 

indispensable parties. 

Code of Civil Procedure § 762.010: 

Defendants argument is based on Code of Civil Procedure §762.010, which states that a 

“plaintiff shall name as defendants in [a quiet title] action the persons having adverse claims to 

the title of the plaintiff against which a determination is sought.” Defendants argue that since 

Plaintiff is seeking a public easement of the entirety of Echo Springs Road that Plaintiff’s claim is 

adverse to all owners on Echo Springs Road. Defendants also argue that Plaintiff’s claim is 

adverse to all owners along the entirety of Shangri La Road since Echo Springs Road ends at 

Shangri La Road. Defendants cite to no cases to support their position, and does not explain 

how the other property owner’s claims are adverse to what Plaintiff seeks in this case.  

In addition, the Law Revision Commission Comment for section 762.010 states that the 

“[f]ailure to join these [adverse] persons will result in a judgment that does not bind them.”  

(Code of Civil Procedure §762.010, Law Revision Commission Comment.) Thus, even if the 

other property owners have adverse claims, Plaintiff can still obtain a judgment against the 

Defendants without naming the other property owners.  

 Code of Civil Procedure § 389: 
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Plaintiff argues that under Code of Civil Procedure § 389, the other property owners 

along Echo Springs Road (and presumably also Shangri La Road) are not indispensable 

parties. Code of Civil Procedure § 389(a), states that a party should be joined “in the action if (1) 

in his absence complete relief cannot be accorded among those already parties or (2) he claims 

an interest relating to the subject of the action and is so situated that the disposition of the action 

in his absence may (i) as a practical matter impair or impede his ability to protect that interest or 

(ii) leave any of the persons already parties subject to a substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations by reason of his claimed interest.” If an unnamed 

party is found to be a necessary party under subsection (a) then the Court must determine if that 

party is indispensable under subsection (b).  

“The first clause, the ‘complete relief’ clause, focuses not on whether complete relief can 

be afforded all possible parties to the action, but on whether complete relief can be afforded the 

parties named in the action. [Citation.]” (Deltakeeper v. Oakdale Irrigation Dist. (2001) 94 

Cal.App.4th 1092, 1101.) In this case, the named parties can obtain complete relief. The other 

property owners on Echo Springs Road are not needed for the parties to obtain their requested 

relief.  

As to the second clause, “the pertinent question is whether [a party’s] absence from the 

litigation would impair their ability to protect their interests in the ‘subject of the action’.” 

(Deltakeeper, supra, 94 Cal.App.4th at p. 1101.) In addition, “[a] party's ability to protect its 

interest is not impaired or impeded as a practical matter where a joined party has the same 

interest in the litigation. [Citation.]” (Id. at p. 1102.) Here, Defendants’ interest in opposing this 

litigation aligns with any property owners along Echo Springs Road who oppose Plaintiff’s 

claims. Defendants have not shown how the other property owners’ interests are not adequately 

protected by the Defendants.  

“The final element of subdivision (a) of section 389 requires us to consider whether a 

decision made in the absence of the nonjoined parties would leave any of the parties subject to 

inconsistent obligations.” (Deltakeeper, supra, 94 Cal.App.4th at p. 1104.) There is no indication 

that Plaintiff or Defendants will be subject to double or inconsistent liability here.   

Therefore, the Court finds that the other property owners along Echo Springs Road and 

Shangri La Road are not indispensable parties.  

Nuisance, Injunction and Declaratory Relief 

Defendants’ demurrer as to the causes of action for nuisance, injunction and declaratory 

relief are based on the arguments above. As discussed above, Defendants’ arguments fail and 

therefore, the demurrers to these claims are also overruled.  

Judicial Notice 

The Court rules on Defendant Bassak’s requests for judicial notice as follows: 
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Exhibit A – granted The Court takes judicial notice of this document as it was recorded at 

the County Recorder’s office. 

Exhibit B – denied. The Court will not take judicial notice of this documents as 

“maps.digitalmapcentral.com” does not appear to be a government agency. However, since the 

Court has taken judicial notice of the subdivision map (Exhibit A), the Court will take judicial 

notice that there are other parcels of land along Echo Springs Road that are not alleged to be 

owned by the parties in this case.  

Exhibit C – granted. The Court takes judicial notice of this document and that it shows an 

application related to Plaintiff’s property occurred in approximately 2000. The Court notes that 

according to this document the hearing was continued without a final determination being made 

by the City Council. The Court does not take judicial notice of the truth of the matters stated in 

the record and thus, this document is largely (if not entirely) irrelevant to the pending demurrer. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON JOINDER IN DEMURRER TO 1st Amended COMPLAINT 
FILED 01-13-17 BY FREDERICK J. HILL JR., et al. 
* TENTATIVE RULING: * 
 
See ruling on line 7. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON JOINDER IN DEMURRER TO 1st Amended COMPLAINT 
FILED BY REBECCA BASSAK 
* TENTATIVE RULING: * 
 
See ruling on line 7. 
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10.  TIME:  9:00   CASE#: MSC16-01417 
CASE NAME: DEUTSCHE BANK VS. AARON LIN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DEUTSCHE BANK 
FILED BY AARON LIN 
* TENTATIVE RULING: * 
 
 The demurrer brought by defendant Aaron Lin is overruled, for the same reasons stated 
in the Court’s ruling on the companion demurrer brought by defendant Sophia Chan.  Defendant 
Lin shall file an answer on or before March 9, 2017. 
 

  

11.  TIME:  9:00   CASE#: MSC16-01417 
CASE NAME: DEUTSCHE BANK VS. AARON LIN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DEUTSCHE BANK 
FILED BY SOPHIA CHAN 
* TENTATIVE RULING: * 
 
 The demurrer brought by defendant Sophia Chan is overruled.  Defendant Chan shall file 
an answer on or before March 9, 2017. 
 
 Both defendant Chan and defendant Lin have failed to file a declaration showing 
compliance with section 430.41 of the Code of Civil Procedure.  Defendant Lin filed no 
declaration.  Defendant Chan filed a declaration showing that the parties did not meet in person 
or by telephone, as the statute requires.  (Code Civ. Proc., § 430.41 [“the demurring party shall 
meet and confer in person or by telephone”].)  Defendants are admonished to comply with 
applicable law and motion procedures in the future. 
 
 The parties are directed to tab their exhibits in all future filings.  (See, Cal. Rules 
of Court, rule 3.1110, subd. (f).)  The exhibits to plaintiff’s First Amended Complaint, and 
the exhibits to defendant Chan’s request for judicial notice, are not tabbed.  (See also, 
Local Rule 3.42, subd. (3).)  Future violations of this direction may result in an award of 
monetary sanctions. 
 
 The basis for the Court’s ruling on the demurrer is as follows. 
 
 A. The Statute of Limitations. 
 
  1. The Installment Rule. 
 
 Plaintiff filed its original Complaint on July 22, 2016.  Under the installment rule, plaintiff 
is entitled to recover, at a minimum, the amount of each installment payment that became 
delinquent within the four years previous to the filing date.  (See, Bank of America Nat'l Trust & 
Sav. Asso. v. McLaughlin (1957) 152 Cal.App.2d Supp. 911, 915-916.) 
 
 Defendants attempt to characterize the McLaughlin decision as an exotic outlier written 
by a Superior Court appellate department.  This is misleading.  The McLaughlin decision cited a 
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previously published Court of Appeal decision concerning the installment rule, and the 
McLaughlin decision has itself been cited with approval in subsequent published Court of 
Appeal decisions.  (See, Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 116 
Cal.App.4th 1375, 1388 [the rule applied in McLaughlin “is but an application of the doctrine of 
contractual severability”]; White v. Moriarty (1993) 15 Cal.App.4th 1290, 1299 [citing the 
McLauglin decision in support of the finding that “the state statute began to run against each 
installment as it became due”].  Cf. Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 
1185, 1200-01 [continuous accrual doctrine applied to UCL cause of action for excessive 
monthly fees].) 
 
  2. The Amount of Contract Damages Recoverable. 
 
 Defendant Chan argues that plaintiff incorrectly seeks the full balance of the subject 
loan, approximately $ 61,000.  Defendant argues that plaintiff is entitled only to the installments 
that came due within four years previous to the filing of the original Complaint, which defendant 
calculates at approximately $ 28,000. 
 
 Even if defendant Chan is correct, a demurrer is the wrong procedural vehicle for 
attacking a claim for damages; defendant should have filed a motion to strike.  (Kong v. City of 
Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047; Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 163-164.)  Further, neither side has adequately 
briefed whether filing a Complaint seeking the full balance of the loan constitutes an 
acceleration of the loan, and if so, how that acceleration affects the calculation of plaintiff’s 
damages.  (Cf., Civ. Code, § 1691 [“the service of a pleading in an action or proceeding that 
seeks relief based on rescission shall be deemed” a notice of rescission].)  The Court’s 
preliminary assessment is that plaintiff may be entitled to the full loan balance, less interest 
accrued beyond the statute of limitations period, but the Court reserves a final decision on that 
issue for future proceedings. 
 
 B. The Anti-Deficiency Defense. 
 
 It appears to be undisputed that the loan secured by the first deed of trust and the loan 
secured by the second deed of trust were made at the same time.  However, the Court cannot 
tell from the face of the First Amended Complaint whether the loan secured by the second deed 
of trust was a valid separate loan or an invalid attempt to evade the anti-deficiency statutes.  
This is a fact-intensive question that cannot be resolved on demurrer.  (See, Cadlerock Joint 
Venture, L.P. v. Lobel (2012) 206 Cal.App.4th 1531, 1546-47 [“[w]e reject the proposition that 
the moment of loan origination is determinative for purposes of” the anti-deficiency statutes].) 
 
 C. Plaintiff’s Status As An Assignee. 
 
 Plaintiff has adequately alleged its standing as an assignee.  (FAC, ¶ 10 and Exh. “C”.)  
Further, defendant Chan failed to intelligibly brief this issue in her opening memorandum, and 
the Court will not consider an issue briefed for the first time in the reply memorandum. 
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12.  TIME:  9:00   CASE#: MSC16-02035 
CASE NAME: DEBORBA VS. HICKS 
HEARING ON DEMURRER TO COMPLAINT of DEBORBA 
FILED BY ALIM LAJON HICKS, LAMONT HICKS 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is overruled.  Defendants shall file and serve their Answer on or 
before March 9, 2017.   

 
While the general rule is that a person who holds only an equitable interest in property 

may not sue to quiet title against the person who holds legal title, “when legal title has been 
acquired through fraud any number of remedies are available and appropriate. These remedies 
include quieting title in the defrauded equitable title holder's name and making the legal title 
holder the constructive trustee of the property for the benefit of the defrauded equitable 
titleholder.”  (Warren v. Merrill (2006) 143 Cal. App. 4th 96, 113-114.)  Plaintiff has adequately 
alleged a cause of action under Warren.  The court must overrule a demurrer if the complaint 
states a cause of action under at least one viable legal theory.  (See Fenimore v. Regents of 
University of California (2016) 245 Cal.App.4th 1339, 1351.)   
 

  

13.  TIME:  9:00   CASE#: MSC16-02035 
CASE NAME: DEBORBA VS. HICKS 
HEARING ON MOTION TO EXPUNGE NOTICE OF PENDENCY OF ACTION 
FILED BY ALIM LAJON HICKS, LAMONT HICKS 
* TENTATIVE RULING: * 
 
 For the reasons set forth below, the hearing on this matter is continued to March 22, 
2016 at 9 a.m. in Department 9.  On or before March 1, 2016, Tanya DeBorba shall file a 
declaration under penalty of perjury, setting forth the facts, and authenticating the documents, 
on which she bases her Opposition to the motion.  On or before March 8, 2016, defendants 
may, but are not obligated to, file any objections they have to plaintiff’s evidence, and a brief not 
to exceed five pages concerning plaintiff’s declaration.  If defendants elect to file such papers, 
plaintiff may file a further brief not to exceed five pages, limited to discussing defendants’ further 
papers.  That brief shall be filed and served on or before March 15, 2016.  No further briefing 
is allowed. 
 
 The facts set forth in the Opposition, if they are truly the facts, must be established by a 
declaration under penalty of perjury by plaintiff, Tanya DeBorba, the person who has personal 
knowledge of them, and not by her attorney, who does not.  The bank statements need to be 
properly authenticated by plaintiff.  Plaintiff needs to direct the court to the particular statements 
and entries at issue, and highlight the entries in some manner.  The court can see from a review 
of the documents that Alim Hicks and Tanya DeBorba had a joint Wells Fargo Way2Save 
Savings account, and that on December 28, 2015 they purchased a bank check for $7,686.21.  
The court can also see, on the first page of Exhibit A, a Cashier’s Check for that amount, 
$7,686.21, to First American Title Company.  However, the court has no evidence before it that 
the $7,686.21 was used towards purchase of the Property.  The court can also see that on 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/22/17 

 
 

- 12 - 

January 25, 2016, an additional $19,692.01 was transferred from Debora T Savings Account to 
the joint Way2Save Savings account, but other than that entry has no evidence that Deborah T 
is really Tanya DeBorba, and, assuming it was plaintiff’s money, that this money was used to 
pay for mortgage, taxes, insurance, repairs, or furnishings for the Property. 
 
 The parties’ supplemental papers should also address the issue of whose funds are 
being used to make the mortgage payments currently and how that compares to how the 
payments were made before the parties’ relationship ended in September 2016. 
 
 Plaintiff’s counsel is cautioned in future papers to list her State Bar number, as required 
by California Rule of Court 2.111 (1). 
 

  

14.  TIME:  9:00   CASE#: MSC16-02377 
CASE NAME: FINANCIAL PACIFIC VS. QUAYEQUE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( EFFIE ACHEAMPONG-QUAYE ) 
* TENTATIVE RULING: * 
 

Plaintiff’s application for an attachment against Defendant Effie Acheampong-Quaye is 

granted. The application is unopposed and meets the requirements of Code of Civil Procedure 

§483.010. This relief is conditioned on Plaintiff filing an undertaking in the amount of 

$10,000.00. 

Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of 

Writ of Attachment (Judicial Council Form AT-120) and submit it to opposing parties for approval 

as to form in accordance with CRC 3.1312. 

 

  

15.  TIME:  9:00   CASE#: MSC16-02377 
CASE NAME: FINANCIAL PACIFIC VS. QUAYEQUE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( QUAYEQUEST LLC ) 
* TENTATIVE RULING: * 
 

Plaintiff’s application for an attachment against Defendant QuayeQuest LLC is granted. 

The application is unopposed and meets the requirements of Code of Civil Procedure 

§483.010. This relief is conditioned on Plaintiff filing an undertaking in the amount of 

$10,000.00. 

Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of 

Writ of Attachment (Judicial Council Form AT-120) and submit it to opposing parties for approval 

as to form in accordance with CRC 3.1312. 
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16.  TIME:  9:00   CASE#: MSC16-02377 
CASE NAME: FINANCIAL PACIFIC VS. QUAYEQUE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( KWAMENA ACHEAMPONG-QUAYE ) 
* TENTATIVE RULING: * 
 

Plaintiff’s application for an attachment against Defendant Kwamena Acheampong-

Quaye is granted. The application is unopposed and meets the requirements of Code of Civil 

Procedure §483.010. This relief is conditioned on Plaintiff filing an undertaking in the amount of 

$10,000.00. 

Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of 

Writ of Attachment (Judicial Council Form AT-120) and submit it to opposing parties for approval 

as to form in accordance with CRC 3.1312. 

 

  

17.  TIME:  9:00   CASE#: MSC16-02377 
CASE NAME: FINANCIAL PACIFIC VS. QUAYEQUE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
( QUAYEQUEST LLC ) 
* TENTATIVE RULING: * 
 

Plaintiff’s application for a writ of possession as to Defendant QuayeQuest LLC is 

granted. The application is unopposed and meets the requirements of Code of Civil Procedure 

§512.010. Plaintiff’s undertaking requirement is waived. The undertaking required by Defendant 

for redelivery or to stay delivery is $17,000.00. (Code of Civil Procedure §515.020) 

Plaintiff shall prepare an Order for Writ of Possession After Hearing (Judicial Council 

Form CD-120) and submit it to opposing parties for approval as to form in accordance with 

CRC 3.1312. 

 

  

18.  TIME:  9:00   CASE#: MSL15-00915 
CASE NAME: GUIZAR VS. COSTCO 
HEARING ON MOTION FOR RECONSIDERATION OF MONETARY SANCTIONS 
FILED BY GLOBAL SWEEPING SERVICES 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9 a.m. 
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19.  TIME:  9:00   CASE#: MSL15-00915 
CASE NAME: GUIZAR VS. COSTCO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GLOBAL SWEEPING SERVICES 
* TENTATIVE RULING: * 
 
Continued by the Court to March 8, 2017 at 9 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSN15-2035 
CASE NAME: SILVA VS. CA UNEMPLOYMENT INSURANCE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY TAMI SILVA 
* TENTATIVE RULING: * 
 
It does not appear that Ms. Silva has served her motion on Respondent.  As a result, it is denied 
without prejudice.  Ms. Silva must effect proper service on Respondent before the Court can 
consider the motion on its merits. 
 

  

21.  TIME:  9:00   CASE#: MSN15-2077 
CASE NAME: TRAUSS VS. CITY OF LAFAYETTE 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
As an initial matter, the Court found the Compendium of Administrative Record Citations binders 

that were prepared in connection with this matter extremely helpful and would encourage the 

preparation of similar binders for any future matter.  

The Petition for Writ of Mandate filed by Petitioners Sonja Trauss and San Francisco Bay Area 

Renters Federation (collectively “Petitioners”) seeking a determination that Respondent, the City 

of Lafayette (the “City”) violated the Housing Accountability Act, Government Code section 

65589.5 (“HAA”) is denied. 

The instant Petition arises out of a protracted dispute regarding the development of certain 

property on Deer Park Hill in Lafayette. The following relevant facts are not in dispute: in brief, 

Real Parties in Interest, O’Brien Land Company, LLC and Anna Maria Dettmer, as Trustee of 

the AMD Family Trust, (collectively “Real Parties” or “Developer”) submitted an application for a 

multi-family residential project including approximately 315 housing units marketed to moderate-

income individuals known as the Terraces of Lafayette (the “Terraces”). More than two years 

after the application was deemed complete, the City directed City staff to participate in 

conversations with the Developer to determine if there was an alternative plan that would be 

acceptable to all parties including the Developer, community members and the City. Following 

these discussions, Real Parties and the City entered into a Process Agreement providing that 
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Real Parties would suspend the Terraces application and move forward with a 44-45 single 

family home project known as the Homes at Deer Hill (“Deer Hill”). The Deer Hill project was 

approved by the City on September 14, 2015. 

The central factual dispute here involves the “voluntariness” of Developer’s decision to suspend 

the Terraces application and move forward with Deer Hill. Put differently, Developer contends 

that after initially considering one project, they “voluntarily chose to suspend that project prior to 

any decision by the City,” and, instead pursued a different project that the City approved at the 

proposed density. (Real Parties’ Opposition at p. 1(emphasis in original)). Petitioner contends 

that the City exerted economic and time pressures on the Developer and that the “Developer 

caved in and agreed to a significantly-reduced density, abandoning the original project if 

Lafayette approved the modified one.” (Petitioners’ Reply at p. 15). 

Petitioners frame the central legal issue before this Court as a challenge to the City’s “decision 

which resulted in the Developer being given permission to build a project some 85% less dense 

than originally planned”. (Reply at p. 11). Petitioners claim that the City violated the HAA by 

convincing Real Parties to submit an application for a lower-density project.  

According to Real Parties, the issue is not whether the City complied with the HAA, but rather, 

whether the HAA is applicable at all. Real Parties and Respondent argue that Petitioners 

impermissibly seek an Order from this Court requiring the City to approve, and the Real Parties 

to build a project that the Real Parties voluntarily shelved over two years ago.  

Housing Accountability Act 

The following provisions of the HAA frame the Court’s analysis: “A local agency shall not 

disapprove a housing development project [ ] for very low, low-, or moderate-income 

households, or an emergency shelter, or condition approval in a manner that renders the project 

infeasible for development for the use of very low, low-, or moderate-income households, or an 

emergency shelter, including through the use of design review standards, unless it makes 

written findings, based upon substantial evidence in the record,” regarding certain statutorily 

identified criteria. Gov. Code § 65589.5(d). The HAA defines “[d]isapprove the development 

project” to include any instance in which a local agency votes on a proposed housing 

development project application and the application is disapproved. Gov. Code § 

65589.5(h)(5)(A). 

The Petition also concerns section 65589.5(j), which provides “[w]hen a proposed housing 

development project complies with applicable, objective general plan and zoning standards and 

criteria, including design review standards, in effect at the time that the housing development 

project’s application is determined to be complete, but the local agency proposes to disapprove 

the project or to approve it upon the condition that the project be developed at a lower density, 

the local agency shall base its decision regarding the proposed housing development project 

upon written findings supported by substantial evidence on the record that” certain statutorily 

required conditions exist. Cal. Gov't Code § 65589.5(j). 
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Petitioners contend that the City violated the HAA because a “formal” decision on the Terraces 

project is not required to subject the City to liability under the HAA, specifically section 

65589.5(d). Rather, Petitioners claim that the express language of the HAA provides that the 

City’s action approving the Deer Hill project operated as a de facto disapproval of the Terraces 

project thereby violating the HAA. 

Analysis 

The fundamental rule of statutory construction is to ascertain the Legislature’s intent in order to 

give effect to the purpose of the law. To accomplish this, the Court must first examine the words 

of the statute and try to give effect to the usual, ordinary import of the language while not 

rendering any language surplusage. The words must be construed in context and in light of the 

statute’s obvious nature and purpose. The terms of the statute must be given a reasonable and 

commonsense interpretation that is consistent with the Legislature’s apparent purpose and 

intention. The interpretation should be practical, not technical, and should also result in wise 

policy, not mischief or absurdity. Kalnel Gardens, LLC v. City of Los Angeles, 3 Cal. App. 5th 

927, 938 (2016), review denied (Dec. 14, 2016)(internal citations omitted). 

Interpretation is not in isolation. Instead, courts analyze every statute with reference to the entire 

scheme of law of which it is a part in order to harmonize the whole. “If the statutory language is 

clear, we should not change it to accomplish a purpose that does not appear on the face of the 

statute or from its legislative history. If there is more than one reasonable interpretation of a 

statute, then it is ambiguous. If so, we turn to secondary rules of construction, including maxims 

of construction, the legislative history, and the wider historical circumstances of a statute’s 

enactment.” Id. (internal citations omitted).  

Petitioners argue at length that their paradigm of construction comports with the liberal 

construction given remedial statutes to promote their purpose. While the Court recognizes the 

critical issues the HAA aims to address, the Court may not interpret subsections, sentences or 

words in the HAA in isolation or strain a reasonable and commonsense interpretation beyond its 

meaning to fit Petitioners’ paradigm. 

“Disapprove the Development Project” 

Statutory interpretation is required to resolve whether a “formal” decision or vote is required on 

the Terraces project or whether an approval of the Deer Hill project operates as the legal 

equivalent of a disapproval of the Terraces project sufficient to trigger the protections of the HAA 

subsection (d). Such analysis requires the Court to evaluate “[d]isapprove the development 

project”. Specifically, what is meant when a local agency votes on a proposed housing 

development project application and the application is disapproved. Gov. Code § 

65589.5(h)(5)(A)(emphasis added).  

Petitioner’s proposed construction of subsection (h)(5)(A) is that “the application” refers to the 

one being championed by the HAA and “a proposed housing development project application” 

could be any application, the approval of which operates de facto to eliminate the former HAA 
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championed project. (Reply at pp. 3-4). This construction is not a reasonable interpretation of 

the statute. Rather than relying on basic rules of statutory construction, Petitioners seek to apply 

their version of the facts here to interpret the language of the statute. This construction does not 

find support when extended to its logical conclusions and applied generally. Put differently, 

Petitioners may not use the factual circumstances here as a framework for interpretation. The 

interpretation of the HAA must follow the basic principles of statutory construction and then be 

applied to the facts of this action. 

Respondent and Real Parties’ proposed interpretation is supported by the ordinary and usual 

usage of language. “The ordinary and usual usage of ‘and’ is as a conjunctive, meaning an 

additional thing, also or plus.” In re C.H., 53 Cal. 4th 94, 101–02 (2011)(internal quotations and 

citations omitted). Section (h)(5)(A) is thus best understood as applying to situations where the 

project that is voted on is also the project that is disapproved. The only reasonable interpretation 

of the entire sentence in (h)(5)(A) is that it is referring to an application that is voted on and 

disapproved. 

Put differently, Petitioner’s interpretation creates a causal relationship rather than a conjunctive 

one and strains the statute beyond meaning. The language is not susceptible to the 

interpretation that a vote on one project, such as Deer Hill, even if located on the same property 

as a previously proposed affordable housing project, such as the Terraces, necessarily amounts 

to the legal equivalent of a disapproval under subsection (d). While there is a practical appeal to 

Petitioners’ argument that logic compels the determination that approving Deer Hill necessarily 

disapproves the Terraces, logic is insufficient alone to establish the legal equivalence of 

disapproval as defined under the HAA. 

Respondent and Real Parties proposed interpretation is further supported by the location of 

“the” in the subsection at issue. “‘The’ refers to a specific person or thing.” Honchariw v. County 

of Stanislaus, 218 Cal. App. 4th 1019, 1034 (2013)(internal quotations and citations omitted). 

The use of “a” – general reference - preceding the use of “the” – specific reference - supports 

the interpretation that section (h)(5)(A) is referencing a single project that is voted on and 

disapproved. The specific “the” refers to the project that was voted on.  

CCP § 1094.5 

The incorporation of section 1094.5 into the HAA also supports Respondent and Real Parties’ 

interpretation. “Subdivision (m) of section 65589.5 provides that any action brought to enforce 

the provisions of this section shall be brought pursuant to Section 1094.5 of the Code of Civil 

Procedure.... Subdivision (b) of Code of Civil Procedure section 1094.5 pertains to judicial 

review of administrative decisions and states: The inquiry in such a case shall extend to the 

questions whether the respondent has proceeded without, or in excess of jurisdiction; whether 

there was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse of 

discretion is established if the respondent has not proceeded in the manner required by law, the 

order or decision is not supported by the findings, or the findings are not supported by the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/22/17 

 
 

- 18 - 

evidence.” Honchariw v. Cty. of Stanislaus, 200 Cal. App. 4th 1066, 1072 (2011)(internal 

quotations and citations omitted). 

Detailed findings are essential to actions reviewed under CCP § 1094.5. The findings 

requirement is implicitly codified in § 1094.5 itself, i.e., a court should grant the writ if “the order 

or decision is not supported by the findings, or the findings are not supported by the evidence.” 

California Practice Guide: Administrative Law Ch. 13-C. “Section 1094.5 clearly contemplates 

that at minimum, the reviewing court must determine both whether substantial evidence 

supports the administrative agency’s findings and whether the findings support the agency’s 

decision…We further conclude that implicit in section 1094.5 is a requirement that the agency 

which renders the challenged decision must set forth findings to bridge the analytic gap between 

the raw evidence and ultimate decision or order.” Topanga Assn. for a Scenic Cmty. v. Cty. of 

Los Angeles, 11 Cal. 3d 506, 514–15 (1974)(internal quotations and citations omitted). 

Here, if the Court were to accept Petitioner’s interpretation of subsection (h)(5)(A), there are no 

findings to assess nor analytic gap bridged. By incorporating section 1094.5 into the HAA, the 

disapproval or conditional approval to be evaluated by the Court must be one that occurs not by 

a de facto disapproval, but rather, by findings bridging the analytic gap between raw evidence 

and the ultimate decision or order. Such a construction is also demonstrated by the HAA’s 

explanation regarding the burden of proof, “the burden of proof shall be on the local legislative 

body to show that its decision is consistent with the findings as described in subdivision (d) and 

that the findings are supported by substantial evidence in the record.” Cal. Gov't Code § 

65589.5(i). A disapproval or conditional approval cannot be “de facto” and subject to meaningful 

review under section 1094.5 or subsection (i).  

The Court also notes that on the record before it, there is insufficient evidence to conduct an 

analysis to determine whether, if the Terraces is not an affordable housing project protected 

under (d) - an issue which the Court does not reach here – the Terraces would have fallen 

under (j) as having complied with applicable, objective general plan and zoning standards and 

criteria, including design review standards, in effect at the time the application is determined to 

be complete. 

The Court recognizes the liberal construction required of remedial statutes, but accepting 

Petitioners’ proposed interpretation strains the HAA beyond its plain meaning.  

Voluntary Withdrawal  

Petitioners admit that in circumstances where a developer voluntarily withdraws a project, no 

violation of the HAA occurs. (Reply at p. 4).  However, Petitioners argue that “Lafayette 

encouraged (strong armed) Developer to submit to a reduced-density version of the Apartment 

Project – nothing in the record indicates that Developer would have done so on its own and this 

is evidenced by the fact that the Developer retained its HAA rights and the right to seek approval 

of the original Apartment Project if need be.” (Writ at p. 12). 

Here, the Administrative Record demonstrates that the City was fully aware of litigation potential 

specific to the HAA (AR 635); City staff goals included reducing the number of units on the 
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property (AR 176); and, the City Council directed staff to participate in conversations with the 

developer to determine if there was an alternative plan that would be acceptable to all parties 

(AR 153). This evidence does not rise to the level of a “strong-arm” negotiation by Lafayette, 

nor, as Petitioners characterized the City’s position as a plan to “basically gut the project in 

violation of the HAA”. (Reply at p. 7).  

Real Parties repeatedly represented and continue to represent that the Process Agreement was 

a voluntary shift by Real Parties to pursue a different project than the one initially proposed and 

that nothing in the HAA forces an applicant to proceed with its initial project submittal, or to 

propose any affordable housing at all. Petitioners suggest that Developer was deterred from 

proceeding with the Terraces given the near inevitable prospect of litigation. This contention is 

belied by Real Parties’ participation in the instant action, among others, and by the fact that the 

HAA provides for recovery of “reasonable attorney’s fees and costs of suit to the plaintiff or 

petitioner who proposed the housing development or emergency shelter, except under 

extraordinary circumstances in which the court finds that awarding fees would not further the 

purposes of this section.” Gov. Code § 65589.5(k)(1). 

The Court remains mindful of the critical issues aimed to be addressed by the HAA and the 

policy sought to be advanced by Petitioners. But, as currently enacted, the express language of 

subsection (h)(5)(A), the incorporation of 1094.5 and the fact that the Developer has maintained 

that the decision to suspend the Terraces and move forward with Deer Hill was voluntary, the 

Petition is denied.  

Evidentiary Rulings 

Respondent’s Request for Judicial Notice is granted. The Court may take judicial notice of the 

records of the courts of the State of California. 

Real Parties’ Request for Judicial Notice is granted. The Court may take judicial notice of 

legislative history and records of the courts of the State of California. 

Objections to Pinkston Declaration: The Copy filed with the Court includes a cover page and a 

signature page but no additional text. The Court is mindful of the limited scope of review in CCP 

1094.5 hearings, and gives limited weight and consideration to the Pinkston Declaration as 

support for the accompanying amicus brief.  

Request to augment the Administrative Record: Granted as to the Trauss Declaration; denied as 

to the Henn Declaration. 
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22.  TIME:  9:00   CASE#: MSN16-1975 
CASE NAME: RE 2426 BRIAN ROAD, SAN PABLO 
SPECIAL SET HEARING ON: DISTRIBUTION OF SURPLUS FUNDS DEPOSITED 
WITH COURT  /  SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
All claimants shall appear. 
 

  

23.  TIME:  9:00   CASE#: MSN17-0137 
CASE NAME: ROCKETSHIP VS. MT DIABLO 
HEARING ON PETITION FOR WRIT OF MANDATE & DECLARATORY RELIEF 
FILED BY ROCKETSHIP EDUCATION 
* TENTATIVE RULING: * 
 
Continued by the Court to March 1, 2017 at 9 a.m. 
 

 
ADD-ONS 

(see next page) 
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24.  TIME:  9:00   CASE#: MSC15-02271 
CASE NAME: DUFFEY VS. TENDER HEART 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY TENDER HEART HOME CARE AGENCY, LLC. 
* TENTATIVE RULING: * 
 
 Defendant Tender Heart Home Care Agency, LLC’s (“Tender Heart”) motion for 
summary adjudication of the wage and hour claims in the First Amended Complaint (First 
through Seventh Causes of Action) is granted.       

 Summary adjudication is denied on Issue Nos. 1 and 3 – whether Plaintiff Nichelle 
Duffey (“Duffey”) is bound by her Professional Caregiver Agreement (“PCA”) and estopped to 
claim that she is an employee of Tender Heart.  While the parties’ agreement is certainly 
relevant to whether the “common law” test for “employment” applies, the terms of the agreement 
are only one factor. How the parties actually conducted themselves is of greater importance, 
particularly, whether one party, in practice, had the right to control the material terms and 
conditions of the work and the worker’s discharge.  See Arnold v. Mutual of Omaha Insurance 
Co. (2011) 202 Cal.App.4th 580, 586-590; S.G. Borello & Sons, Inc. v. Department of Industrial 
Relations (1989) 48 Cal.3d 341, 349-351, 354; Ruiz v. Affinity Logistics Corp. (9th Cir. 2014) 754 
F.3d 1093, 1101-1105; Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th 522, 531. 

 Summary adjudication of the second issue – whether the exemption under Civil Code 
Section 1812.5095(b) applies to Tender Heart -- is also denied.  Tender Heart argued that 
Duffey was not an “employee” for the purpose of Plaintiff’s wage claims under Civil Code 
Section 1812.5095.  Civil Code Section 1812.5095 concerns referral agencies of domestic 
workers.  Section 1812.5095(b) sets forth nine different requirements that an employment 
agency must comply with in order for it not to be considered the employer of a domestic worker.  
See Section 1812.5095(b)(1)-(9)  Employment agencies that comply with the terms of Section 
1812.5095 are not employers of domestic workers.   
  
 However, the one court that has interpreted Civil Code Section 1812.5095 concluded 
that the statute concerned only benefits, such as unemployment insurance, state disability 
insurance, social security and workers’ compensation.  See An Independent Home Support 
Service, Inc. v. Superior Court of San Diego (2006) 145 Cal.App.4th 1418, 1424-1426.  There is 
no evidence that Civil Code Section 1812.5095 has application to whether a domestic worker is 
an “employee” of the referral agency with respect to the wage laws.  Additionally, it is one of the 
nine requirements of the statute that the referral agency set out the referral fee in its agreements 
with caregivers. There is no mention of the referral fee in the PCA or Service Agreement.  Civil 
Code Section 1812.5095(b) provides  that its “safe harbor” will not shelter referral agencies 
unless: 

(1) There is a signed contract or agreement between the employment agency 
and the domestic worker that contains, at a minimum, provisions that 
specify all of the following:   

  (B)    How the agency’s referral fee shall be paid. 
 
See Civil Code Section 1812.5095(b)(1)(B). 
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 Summary adjudication of the fourth issue of whether Plaintiff is not an employee under 
the “common law” test is granted.  While the court acknowledges that this question is ordinarily 
one of fact, the facts of this case are undisputed and lead to only one conclusion.  Hence, the 
court can, and does, conclude that Plaintiff is an independent contractor and not entitled to the 
protections of the wage and hour laws, which apply exclusively to California employees.   

 The Court of Appeal in Arnold v. Mutual of Omaha Insurance Co. (2011) 202 Cal.App.4th 
580 held that the plaintiff, a former insurance agent for the defendant, had been an independent 
contractor, not an employee, of the defendant and was therefore not entitled to claimed unpaid 
employment entitlements, including business-related expenses and wages earned but unpaid. 
 The Arnold Court found that the plaintiff had worked as a nonexclusive insurance agent 
for the defendant, and that the proper standard for determining the plaintiff’s work status with the 
defendant as an “employee” or “independent contractor” was that set forth in S.G. Borello & 
Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341.  According to the Arnold 
Court, the undisputed facts established that the defendant had no significant right to control the 
manner and means by which the plaintiff accomplished the results of the services she 
performed as one of the defendant’s soliciting agents.  Id. at 586-590.  Hence, she was an 
independent contractor.   

 An “independent contractor” is defined as any person who renders service for a specified 
recompense for a specified result, under the control of his or her principal as to the result only 
and not as to the means by which it is accomplished.  See Labor Code Section 3353; S.G. 
Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341, 349.  Under 
S.G. Borello, supra, 48 Cal.3d at 351, 354, proof of independent contractor status includes 
satisfactory proof of the following:  (1) The individual has the right to control and discretion in the 
manner of performance of the contract for services in that the result of the work and not the 
means by which it is accomplished is the primary factor bargained for; (2) The individual is 
customarily engaged in an independently established business, and (3)  The individual's 
independent contractor status is bona fide and not a subterfuge.  Id. at 349-350. 

 A bona fide independent contractor status is further evidenced by the presence of the 
following cumulative factors:  (a)  Whether the one performing services is engaged in a distinct 
occupation or business; (b) The kind of occupation, with reference to whether, in the locality, the 
work is usually done under the direction of a principal or by a specialist without supervision; (c) 
The skill required in the particular occupation; (d) Whether the principal or the worker supplies 
the instrumentalities, tools, and the place of work for the person doing the work; (e) The length 
of time for which the services are to be performed; (f) The method of payment, whether by the 
time or by the job; (g) Whether or not the work is a part of the regular business of the principal; 
and (h) Whether or not the parties believe they are creating the relationship of employer-
employee.  Id. at 351.   

 There is no dispute as to the primary factor, the right to direct, control or supervise 
Duffey’s work.  Tender Heart points to the contractual provisions in the PCA, which discuss that 
Duffey’s employment will not be under the discretion, control or supervision of Tender Heart.  
See Duffey Depo., Exhibit 1, paragraph 9.   

 
CONTROL OF WORK.  CAREGIVER represents that CAREGIVER has the 
qualifications, ability and experience to perform all services to be rendered to 
client without the advice, control or supervision of AGENCY.  CAREGIVER shall 
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be solely responsible for satisfactory performance of services to be rendered to 
the client and shall receive no assistance, direction or control from AGENCY. 
CAREGIVER shall have sole discretion and control of the work and the manner 
in which it is performed. 
 

See Duffy Depo., Exhibit 1, paragraph 9. 
   
 Duffey also had complete control as to whether she worked exclusively for Tender Heart.  
She was free to work for other referral agencies and perform domestic work for persons not 
referred by Tender Heart.  See Duffey Depo., Exhibit 1, paragraph 5.  The parties’ agreement 
also states: 
  CAREGIVER AVAILABILITY.  CAREGIVER may inform  
  AGENCY of any restrictions on hours, location, conditions or types of work he or  
  she will accept and the CAREGIVER is free to accept or reject any work   
  opportunity procured, offered, referred or provided by AGENCY. 
 
See Duffey Depo., Exhibit 1, paragraph 5. 
 
 Duffey testified that she, in fact, had complete control over what caregiving referrals she 
accepted.   

Q: Subsequent, you made known that there were clients that you did not 
want to service? 

  A: Yes. 
  Q: How did you make that known to Tender Heart? 

A: When they gave me information about the client, and it was whether or 
not I was comfortable going there or not. 

  Q: And if you were uncomfortable, you said, no, right? 
  A: Yes. 
 
See Duffy Depo. 16:9-18. 

 
Q: Okay.  Is it fair to say that you were free to work with anyone you wanted, 

while you were working with Tender Heart? 
  A: Yes. 

Q: And that was possible because you could say yes or no to different work 
opportunities that Tender Heart might offer you? 

  A: Yes. 
 
See Duffy Depo. 42:13-20.   
 
 Duffey agrees that she had complete control of her work.  In her declaration in opposition 
to summary adjudication, she concedes that “[c]aregiving services in this locality are performed 
in the home of the client without direction or supervision of anyone but the client.  Neither 
Tender Heart nor I supplied any tools for this job.  The jobs were performed in the homes of the 
clients.  The length of the job would depend on Tender Heart and the client.  Tender Heart might 
dispatch me for just one day, or I might care for the client until the client died.  See Declaration 
of Nichelle Duffey (“Duffey Decl.”), paragraph 11.  
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 However, Duffey contends that Tender Heart retained the right to discharge Plaintiff.  
The Supreme Court in Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th 522, 531 
stated:  “Perhaps the strongest evidence of the right to control is whether the hirer can 
discharge the worker without cause, because the power of the principal to terminate the 
services of the agent gives him the means of controlling the agent’s activities.”  Id. at 531.  
However, a “discharge at will” is not this situation.  Only the caregiver or the client can terminate 
the placement by Tender Heart.  Tender Heart may choose in the future not to refer one of its 
caregivers to its clients, but it cannot terminate the caregiver/client relationship.  See Duffey 
Depo., Exhibit 1, paragraph 15.   
 

 As to the secondary factors, most are also present.  Duffey was engaged in performing 
services in a distinct occupation, as a professional caregiver.  Her occupation was the kind of 
work that is usually done without supervision in the homes of the clients.  The parties agree on 
this fact, as set out above.  Tender Heart contends that caregiving in someone’s home requires 
particular skills and experience beyond those possessed by the average person.  See 
Declaration of Judy Horvath (“Horvath Decl.”), paragraph 10.  This is not materially disputed.  It 
is also undisputed that Tender Heart did not supply any material manner of supplies, 
instrumentalities, tools or places of work to Plaintiff.  (Issue 4, No. 7 – Undisputed)  The length 
of time for which the services are to be performed could be an extended length of time, with the 
possibility of caregiving for the client for the remainder of their natural life.  (Issue 4, No. 8 – 
Undisputed). 

 As for payment, the parties apparently agreed in their PCA about how Duffey would be 
paid.  As with the client Agency Agreement, the PCA provides a “pay rate” sheet to its 
caregivers.  This wage sheet is obviously different (and lower) than the rate sheet it gives its 
clients.  See Duffey Depo. Exhibit 1, paragraph 3 and Exhibit 8.  Tender Heart often negotiates 
a lower rate with the client and sometimes the caregiver can negotiate a higher rate with the 
client.  For example, Duffey testified about one instance in which her pay rate was adjusted 
upward, with both Duffey and the clients’ daughter negotiating with Tender Heart to make that 
happen.  See Duffy Depo. 43:17-45:14.   In any event, the caregiver keeps track of the time he 
or she works with the client and submits it to Tender Heart, who then invoices the client.  The 
client pays the bill, and Tender Heart pays the wage agreed upon to the caregiver.  The PCA 
expressly explains how “payment” works: 

PAYMENT OF FEES.  Caregiver shall remit to agency each Monday a timesheet 
showing hours worked and signed by Client.  AGENCY’s billing service shall bill 
Client for services rendered by Caregiver.  When AGENCY’s billing service 
receives payment from the Client, the payment will be placed into a trust account 
and the CAREGIVER will be paid the amount due.  AGENCY is not obligated to 
pay the CAREGIVER if the person for whom the services were performed fails or 
refuses to pay for the services.  If engagement is terminated, AGENCY fee may 
not exceed CAREGIVER’s gross earnings in that engagement.  

See Duffey Depo., Exhibit 1, paragraph 4.  

 Duffey also testified to that payment arrangement in her deposition.   
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Q: So, the way it would work is, you would fill out the client time verification 
forms each week to Tender Heart, correct? 

  A: Yes, 

Q: And then looking back at Exhibit 2, Tender Heart would invoice the clients 
who received your caregiver services based on your time verification 
forms? 

  A: Yes. 

Q; And then Tender Heart would take the payments from the clients, right? 

  A: Okay. 

Q: And then Tender Heart would distribute your share of those payments 
from the clients that you serviced every other Monday, right? 

  A: Yes. 

  Q: And you agreed to that? 

  A: Yes. 

See Duffey Depo. 18:1-17.   

 With the PCA, Duffey also signed a Service Agreement, which provided as follows: 

I, Nichelle Duffy, hereby authorize JAH Tender Heart to invoice, collect, deposit 
and distribute my fees for services rendered as a private caregiver.  

   
I will supply JAH Tender Heart my client information and the appropriate fees due 
on a weekly basis, JAH agrees to invoice these clients on a weekly basis, accept 
payments from the client as a fiduciary and distribute my proceeds every other 
Monday. 
 
Either party can terminate this agreement at any time by providing a 30 day 
written notice. This agreement does not create or imply any relationship between 
the parties beyond the services described herein. 
 

See Duffey Depo., Exhibit 2.   
   

 So, when Duffey testifies in her declaration in opposition to summary adjudication, that 
Tender Heart did not provide wage statements, either paying or detailing overtime work.  See 
Duffey Decl., paragraphs 6, 7.  These are irrelevant statements, as Plaintiff has not established 
she is anything but an independent contractor.  Defendant would have no obligation to pay her 
overtime.   

 Finally, the parties clearly did not believe they were creating the relationship of 
employer-employee.  The clear language in the PCA indicates the fact that the parties knew 
they were not creating an employer/employee relationship.  Duffey testified that neither she nor 
Tender Heart ever described their relationship as one of employment. 

  Q: Do you recall any instance in which anyone associated with  
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   Tender Heart, described you as an employee of Tender Heart? 

  A: Not that I recall. 

Q: Do you recall any instance in which you described yourself as an 
employee of Tender Heart, to anyone associated with Tender Heart? 

  A: Not that I recall. 

See Duffy Depo. 42:21-43:3. 

 In sum, the undisputed facts appear to point clearly to an independent contractor 
relationship. There is no factual basis for Plaintiff’s claim that she was entitled to recover 
overtime pay as an “employee” of Defendant.   

EVIDENTIARY OBJECTIONS 

 The only evidence Plaintiff has submitted in opposition to these otherwise undisputed 
facts is her own declaration.  That declaration is largely inadmissible.  Tender Heart filed 
objections in the incorrect format.  This court, nevertheless, will exercise its discretion to review 
Duffey’s declaration to ascertain whether there are no truly material facts in dispute.  

 Fact 2:  When I began working as a caregiver for Tender Heart Home Care Agency in 
August 2011, I was given a form to sign, the “Professional Caregiver Agreement,” that was 
created by Tender Heart.  It was given to me on a take it or leave it basis.  I signed it.   

 This fact is admissible but creates no triable issue of material fact as to whether Duffey 
was an “employee.” 

 Fact 3:  At the same time, I was given another form to sign, the “Service Agreement,” 
that also was created by Tender Heart.  It was given to me on a take it or leave it basis.  I signed 
it. 

 Same as above. The fact is admissible but creates no triable issue of material fact as to 
whether Duffey was an employee.  It establishes that she signed the PCA and Service 
Agreement, which both contain terms to the contrary. 

 Fact 4:  Thereafter, Tender Heart dispatched me to perform caregiving services for its 
Clients.  Tender Heart would typically email me the name and address of the Client, the dates 
and times they needed caregiving services and the amount of pay that I would receive for 
performing the job. 

 To the extent this fact implies that Tender Heart directed or controlled Duffey’s work, this 
fact is contradicted not only by the PCA but Duffey’s own deposition testimony, where she 
acknowledges that she could pick and choose the clients she provided caregiving services for 
(and did so).   

 Fact 5:  After completing the job, I would be paid by Tender Heart, not the client. 

 While technically correct, the PCA and Duffey’s testimony both make clear how Duffey 
was paid.  Duffey recorded her time caregiving for a client.  It was verified by the client.  Duffey 
then submitted her time to Tender Heart, who then invoiced the client.  The client paid for 
Duffey’s services, and then Tender Heart paid Duffey.  Plaintiff received a 1099 for 
nonemployee compensation.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/22/17 

 
 

- 27 - 

 Fact 6:  Tender Heart never paid overtime premiums when I worked more than nine (9) 
hours in a workday or more than 45 hours in a workweek. 

 This is irrelevant.  There is no evidence showing that Defendant has any obligation to 
pay overtime.  Plaintiff is putting the cart before the horse; she needs to first establish that she 
was an “employee” of Tender Heart.  Then, she can state that she was not paid properly under 
California’s labor laws.   

 Fact 7:  On paydays, Tender Heart did not provide wage statements that detailed the 
amounts that I had earned in overtime premiums. 

 Same as above.  There is no evidence establishing Tender Heart’s obligation to do so. 

 Fact 8:  Tender Heart provided me with IRS Form 1099’s, detailing the amounts it had 
paid me during the calendar years.  The clients never provided me with either Form 1099’s or 
W-2’s.   

 This fact is admissible.  It only helps establish that the parties’ clearly understood their 
relationship was one of referral agency and independent contractor. 

 Fact 9:  I never entered into any written contract with any client. 

 This fact is admissible but irrelevant to the issue in this motion, that is, whether Duffey is 
an employee entitled to bring her wage and hour claims. 

 Fact 10:  I never entered into any oral or implied contract with any client. 

 This fact is admissible but irrelevant to the issue in this motion, that is, whether Duffey is 
an employee entitled to bring her wage and hour claims. 

 Fact 11:  My job at Tender Heart was to provide caregiving services to Tender Heart’s 
clients.  This is Tender Heart’s regular business.  Caregiving services in this locality are 
performed in the home of the client without direction or supervision of anyone but the client.  
Neither Tender Heart nor I supplied any tools for this job.  The jobs were performed in the 
homes of the clients.  The length of the job would depend on Tender Heart and the client.  
Tender Heart might dispatch me for just one day, or I might care for the client until the client 
died. 

 To the extent this fact implies that Tender Heart is directing or controlling Plaintiff’s 
caregiving jobs – with such terms as “dispatch” – the evidence in the record clearly contradicts 
this right of control.  Duffey testified that under the PCA, she was free to accept whatever jobs 
she wanted and did exactly that. 
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* TENTATIVE RULING: * 
 
Granted.  Counsel are requested to meet and confer, select a mutually agreeable trial date 
within the next 90 days and notify the Court by e-mail:  dept9@contracosta.courts.ca.gov. 

 


